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REASONS FOR DECISION 

BACKGROUND 

1. On 21 August 2017, an application was lodged by JDOT Pty Ltd (the Licensee) with the Victorian 

Commission for Gambling and Liquor Regulation (the Commission) to vary the category of its 

licence from a renewable limited licence to an on-premises licence under the Liquor Control Reform 

Act 1998 (the LCR Act) 1 for the premises known as Bomboras Torquay, located at 48 The 

Esplanade, Torquay (the Premises). 

2. The Premises is part of the Torquay foreshore at Fisherman's Beach, close to the Torquay Bowls 

Club. In October 2016, the Commission granted the Licensee a renewable limited licence to supply 

liquor for consumption on the Premises during specified months in 2016 and 2017. Having used 

that time as a trial period, the Licensee sought to vary the category of its licence from a renewable 

limited licence to an on-premises licence to continue operating, and for all-year trade, rather than 

only specified months (the Original Application). 

3. The trading hours proposed by the Licensee in the Original Application are: 

(a) September school holidays until Easter Monday 

Monday to Sunday - Between 12 noon and 9:30 pm 

(b) Easter Tuesday to September school holidays 

Thursday to Sunday - Between 12 noon and 9:30 pm. 

4. The Licensee also sought to increase the maximum patron capacity for the Premises from 96 to 

150 patrons. 

5. The Original Application included: 

(c) a written submission in support; 

(d) a red-line plan for the Premises, approved on 3 October 2016, outlining the area in which liquor 

is supplied on the Premises under the Licensee's renewable limited licence; 

(e) an application for a planning permit for the Premises, dated 14 August 2017; 

(f) a building surveyor report, dated 29 August 2017, relating to maximum patron capacity at the 

Premises; 

(g) a Statement of Display confirming that the Original Application was displayed in accordance 

with the Commission requirements, dated 25 September 2017; 

(h) the planning permit for the Premises 17/0258 (Second Planning Permit) issued by the Surf 

Coast Shire (the Council) on 23 November 2017; and 

(i) a plan of the Premises endorsed by the Council on 23 November 2017. 

1 All references to legislation are references to the LCR Act unless stated otherwise. 

'?ORIA 



~ ......... Victorian Commission for 
......,...,.,. Gambling and Liquor Regulation 

6. In accordance with section 33(1) of the LCR Act, a delegate of the Commission provided a copy of 

the Original Application to the Chief Commissioner of Police and the Licensing Inspector (together, 

Victoria Police) on 21 August 2017. On 19 September 2017, Victoria Police informed the 

Commission that it did object to the grant of the Original Application on the ground that it would be 

detrimental to the amenity of the area due to a lack of sufficient controls during peak periods. 

Victoria Police advised that they would withdraw their objection should the Licensee agree to a 

condition involving one security guard being present when the patron number exceeds 100 

between the hours of 6 pm and 9:30 pm. 

7. The Licensee agreed to Victoria Police's proposed condition, as set out in paragraph 6 above, and 

accordingly Victoria Police no longer maintained their objection. 

8. In accordance with section 33(2) of the LCR Act, the delegate also provided a copy of the Original 

Application to the Council on 21 August 2017. No objection was made by the Council. 

9. In September 2017, the Commission received six objections to the granting of the Original 

Application from local residents. In summary, concerns were raised in the objections that a grant 

of the Original Application would detract from or be detrimental to the amenity of the area in which 

the Premises are situated as there will be a likely increase in nuisance, noise, vandalism, littering, 

violent and drunken incidents, pedestrian and vehicle traffic, and excessive light pollution. 

10. The Licensee provided the Commission with a written submission in response to the objections as 

set out in paragraph 9 above. The Licensee stated (in summary): 

(a) it relied on the reasons in the VCAT decision relating to the planning permission for the 

Premises for the previous year's operation of the business2 (the VCAT Decision); 

(b) it was only using 25 watt globes and the majority of the proposed trading hours are in daylight; 

(c) it relied on an acoustic report, dated 4 May 2016 (the First Acoustic Report), which states that 

even in poor conditions of strong south-westerly winds, the volume at six metres away from the 

venue would be less than 90 decibels, and at full capacity with live music, the reading would 

rarely be above 80 decibels; 

(d) most of the local community support the Original Application; and 

(e) the venue operators have relevant experience and operate in a compliant manner. 

11. On 20 December 2017, the delegate determined to grant the Original Application (the Original 

Decision), subject to the following special conditions (the Special Conditions): 

SPECIAL CONDITIONS IMPOSED BY THE DELEGATE 

• When patron numbers exceed 100 patrons between the hours of 6pm and 9:30pm one 

(1) crowd controller, registered under the Private Security Act 2004 is to be present at 

the premises until 30 minutes after closure. 

2 Teasdale v Surf Coast SC (2016] VCAT 1224. 
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• The supply of liquor in glass containers is prohibited. 

• Music played at the premises must be at background music level at all times. 

• Any live musical entertainment must not be provided after 8pm and must not be 

provided for more than three hours in total in any one day. 

• The licensee shall install and maintain a surveillance recording system able to clearly 

identify individuals, and which shows time and date and provides continuous images 

of all entrances and exits, bars and entertainment/dance floor areas. The surveillance 

recording system must operate from 30 minutes before the start of the entertainment 

being provided until 30 minutes after closure. A copy of the recorded images must be 

available upon request for immediate viewing or removal by Victoria Police, or a person 

authorised in writing by the VCGLR, or otherwise retained for at least 1 month. The 

positioning of cameras is to be to the satisfaction of the Licensing Inspector. 

• Signs are to be displayed in all areas subject to camera surveillance which read: For 

the safety and security of patrons and staff, this area is under electronic surveillance. 

MAXIMUM PATRON CAPACITY 

• 150 patrons 

TRADING HOURS 

• From 1 October to 1 April: On €]ny day - Between 12 noon and 9:30pm 

• From 2 April to 30 September: On any day - Between 12 noon and 6pm. 

12. Reasons provided by the delegate were (in summary): 

(a) Inspections undertaken by authorised inspectors of the Commission did not detect non

compliance; 

(b) The VCA T Decision shows that factors in respect to the amenity of the local area have been 

considered , and the Second Planning Permit appropriately includes conditions to address 

concerns regarding noise, patron management, security and litter; 

(c) He is not persuaded by the evidence before him that the Licensee will fail to comply with 

conditions in the Second Planning Permit or the Special Conditions; 

(d) The Licensee's trading hours as specified in the Special Conditions are limited, and therefore 

would not likely result in excessive drinking at the Premises or an increase in drunken and 

violent incidents;3 

(e) The Special Conditions in respect to noise will ensure noise from the Premises will not detract 

from or cause detriment to the amenity of the local area; and 

(f) The Original Application has been supported by a large number of local community members. 

3 The Commission notes that the Second Planning Permit makes it clear that all trade must cease on the Premises at 6pm 
during the winter months. The Commission also notes that trading days during the winter months are from Thursday through 
to Sunday. The Licensee must comply with any planning permit that is issued. The Commission further notes that the 
Licensee's Original Application includes reference to proposed trading from Thursday to Sunday during the winter months: 
see paragraph 3(b) above. 
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13. In December 2017, two of the six objectors, as referred to in paragraph 9 above, lodged separate 

applications for internal review of the Original Decision, namely Dr Victor Teasdale and Mr Rodney 

lanna. 

14. In Dr Teasdale's review application , he explained that while he did not object to the decision of the 

delegate to vary the category of the licence to an on-premises licence, the Special Conditions 

imposed by the delegate were, in his opinion, insufficient. Specifically, Dr Teasdale asserted that 

the Special Conditions lacked inclusion of the requirements set out in the Second Planning Permit 

and failed to link noise impacts on the surrounding area to the noise-reduction measures set out in 

an acoustic report, dated 26 October 2016 (the Second Acoustic Report). In submissions, dated 

5 February 2018, he sought specification of the following conditions on the Licensee's on-premises 

licence: 

LICENCE CONDITIONS PROPOSED BY DR TEASDALE 

(a) The Licensee must remove any Facebook post containing the name or address of any objector or 

any person who lodged a complaint to Victoria Police, the Council, the Commission, and the 

Licensee is to provide an undertaking to not publish any further inflammatory posts or seek media 

to target objectors, including publishing objectors ' addresses or encouraging patrons to target 

objectors. 

(b) The Licensee is required to provide to the satisfaction of the Commission a further acoustic report 

which includes acoustic testing at the nearest residential premises including, Dr Teasdale 's home, 

by a qualified acoustic engineer, at 30 minute intervals over the Premises' hours of operation over 

a period of two weeks to establish the total noise impact of the Premises with data made available 

to the parties. Such a report is to be prepared by no later than 31 January 2019 for a two week 

period in January 2018. 

(c) The Licensee shall ensure that the level of noise emitted from the Premises shall not exceed the 

permissible noise levels for entertainment noise as specified in the State Environment Protection 

Policy (Control of Music Noise from Public Premises) No. N-2 and all music transmission and 

amplification equipment must be connected to the noise limiter. The noise limiter must be installed 

and in a lockable metal case that is not accessible by another person, other than a qualified 

acoustic engineer or technician nominated by the Licensee and approved by the responsible 

authority. 

(d) The Licensee shall provide to the community a report that responds to feedback from the 

community on the revision of the Patron Management Plan before 1 September annually. 

(e) The Licensee will install and maintain signage that must be displayed at the exit point of the 

Premises reminding patrons to be courteous of neighbouring residents while at the venue and 

when leaving it. Such signage must include: 

• Keep voices low when speaking; 

• Refrain from slamming car doors; 
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• Avoid congregating in groups as multiple conversations carry further; and 

• If driving in your vehicle from the area, depart quietly. 

(f) The Licensee must at all times employ at least one crowd controller on the Premises to monitor, at 

the entry/exit point, patron numbers and any attempt by patrons to take alcohol off the Premises. 

(g) The Licensee must install, and at all times maintain, a sign at the exit stating that 'no drinks are to 

be taken past the exit of the Premises. 

(h) The Licensee is to provide a single point of contact for nearby neighbours to notify excessive noise, 

vandalism, abusive behaviour or other incidents. The Licensee is to keep a log of all such incidents 

and this log is to be made available to the Commission upon request. 

(i) The Licensee shall install and maintain signage in front of the Premises, stating that: "Cars parking 

unlawfully outside designated parking spaces will be towed". 

15. In contrast to Dr Teasdale, Mr lanna objected in his review application to the Original Decision in 

full. He explained that the focus of his objection was because he doubted the Licensee's right to 

occupy the Premises, and he therefore sought for the Original Decision to be set aside and refusal 

of the Original Application altogether.4 

16. The Commission notes that a doubt as to a licensee's right to occupy premises is not in itself a 

ground upon which a local resident can object. The Commission also notes that when granting the 

Original Application, the delegate had before him the Licensee's declaration of right to occupy 

premises, dated 2 June 2016, as required under the LCR Act, and referred to in paragraph 37 

below.5 

17. After appearing before the Commission on 5 February 2018 when procedural directions were 

made, the Commission notes that Mr lanna did not pursue his review application . 

LEGISLATIVE FRAMEWORK AND THE TASK BEFORE THE COMMISSION 

18. Under the LCR Act, an application for variation of the category of a licence may be contested or 

uncontested. Pursuant to section 3(1) of the LCR Act, a contested application relevantly includes 

"an application for the grant, variation, transfer or relocation of a licence or B YO permit in respect 

of which any objections are received under Division 5 of Part 2 within the period set out in that 

Division for those objections (or that period as extended under section 17 4)". 6 

4 Transcript of proceedings, 5 February 2018. 
5 The Licensee's declaration of right to occupy premises was included in the Licensee's earlier application for a renewable 
limited licence, submitted on 10 June 2016, and granted on 3 October 2016. 
6 Conversely, an "uncontested application" is defined in section 3(1) as being "an application for the grant, variation, 

transfer or relocation of a licence or BYO permit in respect of which no objection is received under Division 5 of Part 2 
within the period set out in that Division for that objection (or that period as extended under section 17 4)". 
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19. Under section 38, any person may object to the variation of the category of a licence on the ground 

that the variation would detract from or be detrimental to the amenity of the area in which the 

licensed premises or proposed licensed premises are situated. 

20. Provision is also made under the LCR Act for notification and consideration of an objection made 

by the Chief Commissioner of Police, the municipal council in which the premises are situated, 

and/or the licensing inspector.7 

21 . Dr Teasdale's review application is made pursuant to section 153. The Original Decision is a 

reviewable decision and Dr Teasdale is an eligible person under Division 2 of Part 9 of the LCR 

Act. 

22. Under section 157(1 ), the specific task for the Commission with respect to a review application is 

to make a fresh decision that: 

(a) affirms or varies the Original Decision; or 

(b) sets aside the Original Decision and substitutes another decision that the Commission on 

review considers appropriate. 

23. In effect, the Commission, on internal review, stands in the shoes of the delegate and makes a 

fresh decision with respect to the Original Application. In doing so, it must consider all of the 

information, material and evidence before the delegate.8 It may also consider further information, 

material or evidence as part of making its decision.9 

Conduct of an inquiry 

24. Section 34 of the Victorian Commission for Gambling and Liquor Regulation Act 2011 (VCGLR 

Act) provides that subject to that Act, gambling legislation or liquor legislation, the Commission 

may conduct any inquiry in any manner it considers appropriate. Relevant provisions governing the 

conduct of an inquiry by the Commission in this matter include: 

(a) section 33 of the VCGLR Act, which provides, inter alia: 

"(1) The Commission may conduct an inquiry for the purposes of performing its 

functions or duties, or exercising its powers under this Act, gambling legislation 

or liquor legislation. 

(3) When conducting an inquiry for the purposes of performing its functions under 

section 9(1)(a), (b) , (c) or (d) the Commission is taken to be a board appointed 

by the Governor in Council and Division 5 of Patt 1 (including section 21 A) of the 

7 Sections 39 to 41. 
a Section 157(2). 
9 See section 157(3). 
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Evidence (Miscellaneous Provisions) Act 1958, as in force immediately before 

the repeal of that Division, applies accordingly. " 

(b) section 25(3) of the VCGLR Act, which provides: 

"In performing a function or duty the Commission-

(a) except when exercising a power under Division 5 of Part 1 of the Evidence 

(Miscellaneous Provisions) Act 1958, is not bound by the rules of evidence but 

may inform itself in any way it thinks fit; 

(b) is bound by the rules of natural justice." 

Determination of a contested application 

25. Where an application is a contested application, pursuant to section 47(1) of the LCR Act: 

"Subject to Division 3, the Commission must, after the period for making an objection 

under Division 5 has expired, including any extension of time granted for making an 

objection, grant or refuse a contested application. " 

26. Section 47(3) provides that before granting or refusing a contested application under 

subsection (1), the Commission: 

"(a) may have regard to any matter the Commission considers relevant; and 

(b) may make any enquiries the Commission considers appropriate; and 

(c) must give the applicant and each objector a reasonable opportunity to be heard." 

27. Section 9(3) of the VCGLR Act provides that: 

''The Commission must, when performing functions or duties or exercising its powers 

under the Gambling Regulation Act 2003, the Liquor Control Reform Act 1998, the 

Casino Control Act 1991, the Racing Act 1958 or any other Act, have regard to the 

objects of the Act conferring functions on the Commission." 10 

28. Section 9(4) of the VCGLR Act further provides that: 

''The Commission must, when performing functions or duties or exercising its powers 

under gambling legislation or liquor legislation, have regard to any decision-making 

guidelines issued by the Minister under section 5. " 

29. Accordingly, in exercising its discretion to either grant or refuse a contested application under 

section 47(1) of the LCR Act, the Commission must have regard to the objects of the LCR Act. 

30. The objects of the LCR Act are set out in section 4(1), which provides: 

"(1) The objects of this Act are-

(a) to contribute to minimising harm arising from the misuse and abuse of 

alcohol, including by-

10 There are no objects specified in the VCGLR Act itself. 
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(i) providing adequate controls over the supply and consumption of 

liquor; and 

(ii) ensuring as far as practicable that the supply of liquor contributes 

to, and does not detract from, the amenity of community life; and 

(iii) restricting the supply of certain other alcoholic products; and 

(iv) encouraging a culture of responsible consumption of alcohol and 

reducing risky drinking of alcohol and its impact on the 

community; and 

(b) to facilitate the development of a diversity of licensed facilities reflecting 

community expectations; and 

(c) to contribute to the responsible development of the liquor, licensed 

hospitality and live music industries; and 

(d) to regulate licensed premises that provide sexually explicit 

entertainment." 

31. Section 4(2) provides further that: 

"It is the intention of Parliament that every power, authority, discretion, jurisdiction and 

duty conferred or imposed by this Act must be exercised and performed with due 

regard to harm minimisation and the risks associated with the misuse and abuse of 

alcohol. " 

32. The Court of Appeal of the Victorian Supreme Court has made it clear in Kordister Pty Ltd v Director 

of Liquor Licensing [2012] VSCA 325 (Kordister) that harm minimisation is a fundamental principle 

of the LCR Act, and can properly be regarded as "the primary regulatory object of the Act and 

therefore the primary consideration in liquor licensing decisions".11 However, as was also noted by 

the Court of Appeal , "this is not to say ... that it [harm minimisation] is to be taken into account, or 

given such weight, to the exclusion of the other objects".12 

33. Pursuant to sections 47(2) and 44(2) of the LCR Act, the Commission may refuse to grant the 

Original Application on the grounds, inter a/ia: 

(a) that the grant of the application would detract from or be detrimental to the amenity of the area 

in which the Premises to which the application relates are situated (section 44(2)(b)(i)) ; or 

(b) that the grant of the application would be conducive to or encourage the misuse or abuse of 

alcohol (section 44(2)(b)(ii)). 

34. For the purposes of the LCR Act, the amenity of an area is defined as being the quality that the 

area has of being pleasant and agreeable. 13 Factors that may be taken into account in determining 

11 See Kordister [2012] VSCA 325, at [19] per Warren CJ and Osborn JA; [188] per Tate JA. 
12 See Kordister[2012] VSCA 325, at [188] per Tate JA. 
13 Section 3A(1) . 
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whether a proposed variation would detract from or be detrimental to the amenity of the area 

include: 

(a) the presence (or absence) of parking facilities; 

(b) traffic movement and density; 

(c) noise levels; 

(d) the possibility of nuisance or vandalism; 

(e) the harmony and coherence of the environment; and 

(f) any other prescribed matters.14 

35. However, the definition of 'amenity' for the purposes of the LCR Act is not limited by the factors in 

paragraph 34 above. 15 

36. Under section 49, the Commission may impose any condition it thinks fit on the grant of an 

application. Further, the LCR Act provides, inter a/ia, that pursuant to section 16: 

"(1) Subject to subsection (2), it is a condition of every licence and BYO permit that 

the use of the licensed premises does not contravene the planning scheme that 

applies to the licensed premises under the Planning and Environment Act 1987. 

(2) Subsection (1) does not apply to a pre-retail licence, a limited licence or a major 

event licence." 

MATERIAL BEFORE THE COMMISSION AND PUBLIC HEARING 

37. The Commission on review had before it, and considered, all materials before the delegate, 

including the Licensee's declaration of right to occupy premises, dated 2 June 2016.16 

38. The Commission also received and considered the following materials: 

(a) Decision and Reasons for Decision of the delegate for the Original Application, dated 20 

December 2017; 

(b) written submission from Dr Teasdale, attached to his review application, dated 21 December 

2017; 

(c) written submission from Mr lanna, attached to his review application, dated 28 December 2017; 

(d) written submission from the Licensee regarding Dr Teasdale's request for a stay, dated 28 

December 2017; 

(e) written submission from the Licensee regarding Mr lanna's request for a stay, dated 29 

December 2017; 

(f) Commission's decision to refuse Dr Teasdale's stay application, dated 2 January 2018; 

14 Section 3A(2). 
15 Section 3A(3) . 
16 See footnote 5 above. 
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(g) Commission 's decision to refuse Mr lanna's stay application, dated 2 January 2018; 

(h) emails from Mr lanna, dated 29 January 2018; 

(i) the acoustic report, dated 22 December 2017 (the Third Acoustic Report); 

U) the patron management plan endorsed by the Council on 29 December 2017 (the Patron 

Management Plan); 

(k) submission from Dr Teasdale, dated 29 January 2018; 

(I) Licensee's written submission in response to Mr lanna, dated 1 February 2018; 

(m) submission from Dr Teasdale, dated 5 February 2018; 

(n) statutory declaration of Dr Teasdale's son, dated 5 February 2018; 

(o) Dr Teasdale's Outline of Argument; 

(p) aerial photograph of the Premises and surrounding area; 

(q) photographs from Dr Teasdale; 

(r) floor plan of Dr Teasdale's home; 

(s) bundle of Facebook messages from the Licensee's Facebook page; 

(t) planning permit conditions 15/0408 (First Planning Permit) ; 

(u) Licensee's submission in response to Dr Teasdale, dated 26 February 2018, including: 

a) response to the statutory declaration of Dr Teasdale's son from Mr Thomas McGrath, 

director of the Licensee; 

b) an article in the Geelong Advertiser, dated 21 August 2017; and 

c) an email from the Council to the Licensee, dated 20 December 2017, regarding 

endorsement of the Patron Management Plan; 

(v) further submission from Dr Teasdale, submitted on 28 March 2018; 

(w) further submission on behalf of the Licensee, submitted on 29 March 2018; 

(x) amended proposed licence conditions on behalf of Dr Teasdale, submitted on 11 April 2018; 

and 

(y) statutory declaration of Mr McGrath, dated 12 April 2018. 

39. On 11 April 2018, the Commission conducted a public hearing in relation to Dr Teasdale's review 

application (the Hearing). Mr Algie appeared as legal representative on behalf of Dr Teasdale. 

40. Prior to the Hearing, the Commission directed that it did not require the parties or their witnesses 

to give sworn oral evidence and that the Hearing would proceed by way of oral submissions from 

the parties' representatives. 

41. The Licensee was represented by Mr John Larkins of Counsel. 

42. Both Mr Algie and Mr Larkins made oral submissions based on the materials before the 

Commission. 

43. Prior to the Hearing, all of the Commissioners visited the Premises. 
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44. After the Hearing, the Licensee submitted a statutory declaration of Mr Thomas McGrath, director 

of the Licensee, dated 12 April 2018, which contained the same content as the response submitted 

on behalf of the Licensee on 26 February 2018 by Mr McGrath. Mr Algie, on behalf of Dr Teasdale, 

objected to the Licensee submitting Mr McGrath's statutory declaration after the Hearing. 

45. At the Hearing, the Commission had invited the Applicant to submit a statutory declaration of Mr 

McGrath's evidence because the Commission had directed that no oral evidence on oath was 

required17 and had been informed that Mr McGrath was unable to be present on the date of the 

Hearing. 

46. At the Hearing, Mr Algie invited the Commission to consider less weight should be placed on a 

response in a form other than a statutory declaration. 

47. Considering there was no content difference between Mr McGrath's statutory declaration of 12 April 

2018 and his response submitted before the Hearing, dated 26 February 2018, and in light of the 

direction referred to paragraph 40 above, the Commission considered acceptance of the statutory 

declaration would be consistent with principles of procedural fairness. 

Dr Teasdale's proposed licence conditions 

48. At the Hearing, Dr Teasdale submitted amended proposed licence conditions which were listed 

from (A) to (G). A summary of the evidence before the Commission in relation to each of the 

proposed licence conditions is set out in turn below. 

Condition A - The Licensee must remove any Facebook post containing the name or address of any objector 

or any person who lodged a complaint to Victoria Police, the Council, the Commission, and the Licensee is to 

provide an undertaking to not publish any further inflammatory posts or seek media to target objectors, including 

publishing objectors' addresses or encouraging patrons to target objectors. 

49. Mr Algie, on behalf of Dr Teasdale, submitted that the manner in which the Licensee responded to 

community members who raised concerns about their operation at the Premises, particularly by 

postings on the Licensee's Facebook site, was causing disharmony and fear to those community 

members. He referred to incidents of vandalism towards Dr Teasdale's home and suggested that 

the possibility of a nexus between such incidents and the Licensee's postings on Facebook could 

not be discounted, particularly given information was included within those posts that identified 

individual properties, including his own. 

50. Mr Algie said the Licensee's online behaviour was designed to turn residents in the community 

against Dr Teasdale and his son. Specifically, he stated that on-line posts that target particular 

dwellings and incite abusive and antisocial behaviour would detract from the amenity of the area. 

In his opinion, the Licensee's on line behaviour amounted to an amenity impact in the context of the 

17 See paragraph 40 above. 
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LCR Act, and the purpose of Condition A was to preserve the amenity of the area. He said the 

Commission could remove Condition A after the Licensee demonstrates that it had both deleted 

Facebook posts about the objectors and provided a written undertaking under section 133F not to 

post Facebook messages about objectors again. 

51. Mr Algie referred to cases relating to defamation law to argue how social media could potentially 

amount to an amenity impact. He asserted that Dr Teasdale had not sought media attention about 

his dispute with the Licensee, rather reporters for the local paper had approached Dr Teasdale's 

son. 

52. Mr Algie also relied on the content in the statutory declaration of Dr Teasdale's son, as referred to 

in paragraph 38(n) above, to assert that the Licensee's postings on Facebook have provoked 

abusive, shunning and harassing behaviour detrimental to the amenity of the area. Dr Teasdale's 

son stated: 

(a) He lives with his father in their family home, which is in an open and consistently windy location; 

(b) The manner in which the Licensee operates the Premises pays little regard to the pleasant 

agreeable quality of the area; 

(c) When he had tried to discuss his concerns with Mr McGrath, he was the recipient of hostility 

and intimidating behaviour; 

(d) The Licensee has generated a social media campaign against objectors of the Premises, 

including identifying individual properties of objectors through Facebook posts. He has also 

sought media attention through various local newspapers to intimidate objectors; 

(e) After he made a complaint to the Commission about the operation of the Premises, eggs were 

thrown at his home on various occasions in December 2017; and 

(f) Traffic congestion and noise has increased in the area since the Licensee's operation of the 

Premises. 

53. The Licensee responded to the statutory declaration of Dr Teasdale's son with a statutory 

declaration from Mr McGrath, who stated: 

(a) He entirely rejects that he, or the Licensee, in any way, played a part in the vandalism alleged 

by Dr Teasdale's son; 

(b) The Licensee did not contact the local newspaper provider, rather Dr Teasdale's son first 

contacted them, and the Licensee responded thereafter; 

(c) Because Dr Teasdale's son had named himself within the local newspaper, and confirmed his 

opposition to the Premises, his identity and objection were public knowledge. He denies 

allegations as to a social media campaign against Dr Teasdale and his son; 
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(d) He responded to the enquiries made by the local newspaper provider in order to preserve the 

Licensee's good name, particularly given the unfounded allegations made by Dr Teasdale and 

his son against the Licensee; 

(e) While he acknowledges that people have a right to object to the Original Application, the 

Licensee has done everything it can to follow due process and to adhere to all licence 

conditions. There have been no complaints made against the Licensee by the Council or 

Victoria Police; and 

(f) He rejects allegations from Dr Teasdale's son as to him acting in an intimidating manner. 

54. Mr Larkins, on behalf of the Licensee, submitted that Dr Teasdale's allegations about vandalism of 

his home are a matter for Victoria Police, not the Commission. He also argued that the Commission 

should keep out of controlling what people do on social media as it is not a legitimate consideration 

for the Commission. Rather, the Commission ought to focus on the provision of alcohol and 

potential impacts on amenity from that supply of alcohol. He made it clear that the Licensee would 

not agree to any part of Condition A. 

Condition B - The Licensee is required to provide to the satisfaction of the Commission a further acoustic report 

which includes acoustic testing at the nearest residential premises including, Dr Teasdale 's home, by a qualified 

acoustic engineer, at 30 minute intervals over the Premises' hours of operation, over a period of two weeks to 

establish the total noise impact of the Premises with data made available to the parties. Such a report is to be 

prepared by no later than 31 January 2019 for a two week period in January 2018. 

55. Dr Teasdale submitted that noise levels are higher at his home, particularly because the building 

is exposed to strong coastal winds that transmit noise. He said that a combination of background 

music, live music and patron noise being transmitted by wind gusts is detrimental to the amenity of 

the local area. He noted that the report writer of the Third Acoustic Report had never tested noise 

levels from his home, and he considered the report lacked analysis of cumulative noise impacts 

from live music and patron noise. He wanted the Licensee to provide a fourth acoustic report to 

establish more practical ways to mitigate noise problems, including a particular focus on peak 

holiday times and measurement of noise levels from his home. He said variable wind gusts make 

it difficult to accurately assess noise levels in the local area, including his home. 

56. In response, the Licensee submitted that it should not be put to further inconvenience and expense 

to meet Dr Teasdale's request for a fourth acoustic report. Further, the Licensee noted that the 

Third Acoustic Report included consideration of wind conditions and the impact that winds would 

have on nearby residential properties. The Licensee also noted that the Third Acoustic Report 

included specification of maximum music noise limits given the impact winds can have on noise 

transfer. 
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57. Mr Larkins, on behalf of the Licensee, submitted that if Dr Teasdale still remains dissatisfied with 

the Third Acoustic Report, there is nothing to stop him from obtaining his own acoustic report to 

cross-check it against the Third Acoustic Report. 

Condition C - The Licensee shall ensure that the level of noise emitted from the Premises shall not exceed the 

permissible noise levels for entertainment noise as specified in the State Environment Protection Policy (Control 

of Music Noise from Public Premises) No. N-2 and all music transmission and amplification equipment must be 

connected to the noise limiter. The noise limiter must be installed and in a lockable metal case that is not 

accessible by another person, other than a qualified acoustic engineer or technician nominated by the Licensee 

and approved by the responsible authority. 

58. Mr Algie, on behalf of Dr Teasdale, submitted that Condition C is required for the purpose of 

ensuring there is consistency between the Licensee's on-premises licence and the Second 

Planning Permit. He stated that while Condition C adds no further burden to the Licensee from 

what is already required under the Second Planning Permit, it ensures the Commission can take 

enforcement action in the event of non-compliance. 

59. In response, while not taking issue with having consistency between the License's on-premises 

licence conditions and the Second Planning Permit conditions, Mr Larkins, on behalf of the 

Licensee, stated that the noise limiter conditions on the Second Planning Permit are sufficiently 

effective for monitoring and enforcing noise levels at the Premises. 

Condition D - The Licensee shall provide to the community a report that responds to feedback from the 

community on the revision of the Patron Management Plan before 1 September annually. 

60. Pursuant to the Patron Management Plan, the Licensee is required to review the plan annually and 

ensure any proposed changes are approved and endorsed by the Council. 

61. Mr Algie, on behalf of Dr Teasdale, asserted that incorporation of Condition D into the Special 

Conditions, in which an annual report from the Licensee on community feedback about the Patron 

Management Plan would be required, would likely improve Dr Teasdale's level of trust in the 

Licensee's operation of the venue. 

62. In response, Mr Larkins, on behalf of the Licensee, made it clear that the Licensee would not agree 

to Condition D, and that Condition D was excessive in the circumstances. 

Condition E - The Licensee will install and maintain signage that must be displayed at the exit point of the 

Premises reminding patrons to be courteous of neighbouring residents while at the venue and when leaving it. 

Such signage must include: 

• Keep noise down when you are leaving the venue, including refraining from slamming car doors; 

• Avoid congregating in large groups as multiple conversations carry further; 

• No drinks are to be taken past the exit of the Premises; and 

• Cars parking unlawfully outside designated parking spaces will be towed. 
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63. Mr Algie, on behalf of Dr Teasdale, submitted that Condition E would not substantially create any 

additional burden on the Licensee as the content is largely consistent with the Second Planning 

Permit. He said the proposed signage, as stated in Condition E, would likely remind the Licensee 

and patrons to respect the concerns of neighbours in the surrounding area. He added that by the 

Licensee erecting a sign stating that cars would be towed when parked outside designated parking 

bays would likely discourage patrons from parking unlawfully. 

64. In response, Mr Larkins, on behalf of the Licensee, submitted that signage to the satisfaction of the 

Council already exists on the Premises. Further, Mr Larkins said Dr Teasdale's proposed signage 

regarding parking and traffic movement is a matter for the Council to regulate and enforce, rather 

than the Commission. 

Condition F - The Licensee must from 6pm employ a security guard to monitor the entry/exit point, patron 

numbers, any attempts to take alcohol off the Premises and any off-site nuisance. 

65. Mr Algie, on behalf of Dr Teasdale, submitted that Condition F was a measure suggested to 

improve Dr Teasdale's level of trust in the Licensee's operation of the venue. 

66. In response, Mr Larkins, on behalf of the Licensee, submitted that the Licensee should not have to 

do more than what the delegate in the Original Decision specified as a condition on its on-premises 

licence, namely: 

• When patron numbers exceed 100 patrons between the hours of 6pm and 9:30pm one 

(1) crowd controller, registered under the Private Security Act 2004 is to be present at 

the premises until 30 minutes after closure. 

67. Mr Larkins noted that Victoria Police did not maintain their objection to the Original Application after 

the Licensee accepted the above condition. 18 

Condition G - The Licensee is to provide a single point of contact, for nearby neighbours, to notify excessive 

noise, vandalism, abusive behaviour or other incidents. The Licensee is to keep a log of all such incidents and 

this log is to be made available to the Commission upon request. 

68. While the Patron Management Plan includes details of three contact persons in the event of any 

disturbance or other problem arising from the Licensee's operation of the venue, Mr Algie, on behalf 

of Dr Teasdale, submitted that a single contact person, as set out in Condition G, would provide Dr 

Teasdale, and other community members, with more certainty as to who to contact. In addition, 

Condition G would require the Licensee to keep a logbook regarding incidents, if, and when, they 

would occur. Mr Algie asserted that would likely improve Dr Teasdale's level of trust in the 

Licensee's operation of the venue. 

69. In response, Mr Larkins, on behalf of the Licensee, stated that appropriate contact numbers are 

already available as part of the Licensee's obligations under the Second Planning Permit, and that 

18 See paragraph 7 above. 
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the Council has approved and endorsed the Patron Management Plan with three contact persons. 

Mr Larkins made it clear that the Licensee would not accept Condition G, and considered the 

logbook proposal was excessive. 

DETERMINATION AND FINDINGS OF THE COMMISSION 

70. The Commission notes at the outset that Dr Teasdale has not entirely objected to the delegate's 

decision to vary the category of the licence to an on-premises licence, rather he objected to the 

scope of the Special Conditions that the delegate imposed on the Licensee's on-premises licence, 

as set out in paragraph 11 above. He considered that it would have been more satisfactory for the 

Special Conditions to contain the licence conditions he proposed as listed from (A) to (G), as 

discussed above. 

71 . In response, the Licensee submitted that Dr Teasdale's proposed licence conditions are excessive, 

and outside the scope of the Commission's functions and the objects of the LCR Act. 

72. It is therefore necessary for the Commission to consider whether to affirm, vary or set aside the 

delegate's decision to grant the variation of the category of licence from a renewable limited licence 

to an on-premises licence, as well as consider whether Dr Teasdale's proposed licence conditions, 

or any other conditions, should be imposed on the Licensee's licence. 

Conditions B, D, E, F and G 

73. The general position of the Licensee in response to Conditions B, D, E, F and G is that they are 

unwarranted. The Commission agrees as set out below. 

74. Condition B would involve a fourth acoustic report at the expense of the Licensee. Dr Teasdale 

alleged deficiencies with the Third Acoustic Report, but failed to obtain his own evidence to show 

a conclusion inconsistent with the Third Acoustic Report. 

75. The Commission notes that there is a substantial history to this matter. Dr Teasdale's argument for 

a fourth acoustic report at the expense of the Licensee, in the absence of him obtaining any of his 

own acoustic report(s), is unsatisfactory. 

76. The Commission agrees with Mr Larkins, on behalf of the Licensee, that Condition B is not 

appropriate in the circumstances, particularly given the acoustic reports already obtained by the 

Licensee and the Special Conditions in respect to noise. 

77. Condition D would involve an annual report by the Licensee that responds to community feedback 

as to the Licensee's annual review of the Patron Management Plan. Dr Teasdale's reason for 

Condition D is that it would likely improve his level of trust in having the Licensee respond to 

concerns raised regarding its operation of the Premises. 
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78. In relation to Condition D, the Commission considers that even if the Licensee provided annual 

reports , it would be impossible for the Commission to regulate and enforce whether such reports 

satisfactorily responded directly to feedback from different members of the community. 

79. Condition E would require the Licensee to erect more signage at the Premises. Mr Algie , on behalf 

of Dr Teasdale, says the additional signage would likely remind patrons to not disturb nearby 

residents and to not park outside designated parking bays. 

80. The Commission notes th.at the Second Planning Permit obliges the Licensee to erect signage to 

the effect that patrons are requested to leave in a quiet and orderly manner and such signage must 

be approved and endorsed by the Council. 

81. The Licensee gave evidence that signage to the satisfaction of the Council already exists. The 

Licensee relies on the Patron Management Plan which requires the Licensee to display signage 

that includes, "Keep voices low when speaking", "Refrain from slamming car doors", "Avoid 

congregating in groups as multiple conversations carry further", and "If driving in your vehicle from 

the area depart quietly". The Commission notes that it has no evidence before it of non-compliance 

with the signage requirements of the Second Planning Permit. Taking into account the Second 

Planning Permit and the Patron Management Plan , the Commission agrees with Mr Larkins, on 

behalf of the Licensee, that Condition E is unnecessary. 

82. The Commission further notes that the proposed sign in Condition E about towing cars would be 

an inappropriate licence condition. This is because the towing of cars parked on public land is not 

a matter for the Licensee or the Commission, rather the Council. 

83. Condition Fwould involve employment by the Licensee of a security guard whenever the Licensee 

is trading after 6pm. Dr Teasdale's reason for seeking Condition F is that it would likely improve his 

level of trust in the Licensee's operation of the Premises. 

84. The Commission notes that Condition F exceeds Victoria Police's requirement for a security guard 

to be present on the Premises when the patron number is more than 100 after 6pm. 

85. The Commission cannot be satisfied on the evidence before it that the existing condition on the 

Licensee's on-premises licence regarding a security guard, as proposed by Victoria Police, is 

insufficient or ineffective, and requires incorporation of Condition F. The Commission agrees with 

Mr Larkins, on behalf of the Licensee, that Condition F is unwarranted in this case. 

86. Condition G requires the Licensee to provide a single contact person and keep an incident log 

book. The Commission does not consider Condition G should be incorporated into the Special 

Conditions. That is so for the following reasons: 

(a) First, Mr Algie 's argument, on behalf of Dr Teasdale, that one contact person would provide 

more certainty lacks merit. The Patron Management Plan, as approved and endorsed by the 
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Council , contains three contact persons. 19 By providing more than one contact person, the 

Commission considers the Licensee is taking reasonable and practicable measures to ensure 

concerns are brought to the attention of the Licensee in a timely manner, even when one of the 

contact persons might be unavailable. 

(b) Second, while as a matter of good practice a licensee is encouraged to keep a logbook, the 

Commission does not consider a licence condition requiring the Licensee to do so is necessary 

in this case. 

Condition C 

87. In relation to Condition C regarding connection and storage of a noise limiter, the Commission 

notes that this is consistent with the noise conditions specified on the Second Planning Permit. 

88. While acknowledging that the Licensee states that the conditions on the Second Planning Permit 

are sufficient, the Commission further notes that the Licensee raised no real argument with Dr 

Teasdale's request for the Commission to specify the conditions from the Second Planning Permit 

on the Licensee's on-premises licence for the sake of consistency and enforcement purposes. 

89. Based on the information before the Commission and submissions made, the Commission 

considers it would be appropriate to include a noise limiter condition as set out in Annexure One. 

Condition A 

90. With respect to Condition A regarding the Licensee's Facebook site, the Commission's view is that 

it would be inappropriate to impose such a condition. 

91. As mentioned in paragraph 30 above, section 4(1) contains the objects of the LCR Act. Section 

4(1 )(a)(ii) provides that the objects of the LCR Act are to contribute to minimising harm arising from 

the misuse and abuse of alcohol, including by ensuring as far as practicable that the supply of 

liquor contributes to, and does not detract from, the amenity of community life. 

92. Section 38 deals with local residents' objections to granting, varying or relocation of a licence. The 

objection must state the reasons for the objection. 

93. As mentioned in paragraph 33 above, sections 47(2) and 44(2) empower the Commission to refuse 

to grant a licensee's application on the grounds, inter alia, that the granting of the application would 

detract from, or be detrimental to, the amenity of the area in which the premises to which the 

application relates are situated. 

94. Sections 38, 44 and 47 must be read in conjunction with sections 3A and 3M, as described in 

paragraphs 34 and 35 above. Based on all of these sections, the Commission considers that it 

would be inconsistent with the purpose and design of the LCR Act to interpret the alleged posts on 

19 The 'contact persons' consist of the two owners of the Licensee's business and the Premises' manager. 
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the Licensee's Facebook site by the Licensee as constituting evidence of detractions from, or 

detriment to, the amenity of the area. That is so for the following reasons: 

(a) It would be inconsistent with those objects of the LCR Act, as discussed above; which focus on 

the actual supply of liquor, and whether such supply of liquor detracts from the amenity of 

community life. The Commission is not satisfied that the Licensee's alleged online behaviour, 

as referred to above, is sufficiently connected with the actual supply of liquor; and 

(b) The Commission is not satisfied that the Licensee's alleged online behaviour, as mentioned 

above, is within the scope set out in section 3M. That provision requires the activity to have 

occurred inside the Premises, or a place outside the Premises that is sufficiently proximate to 

the Premises. Logically, that is consistent with section 4(1)(a)(ii) which focuses on the actual 

supply of liquor as discussed above. Section 3 contains the definition of "licensed premises". 

In the present matter, this would be 48 The Esplanade, Torquay. The Commission is not 

satisfied that the alleged posts on the Licensee's Facebook site by the Licensee have a 

sufficient connection with both the factors specified in sections 3A and 3M and an actual 

supply of liquor. 

95. The Commission notes that the Licensee has confirmed that it would not agree to any part of 

Condition A being imposed on the on-premises licence. However, even if the Licensee was to give 

an undertaking in the same terms as set out in Condition A, for the reasons discussed in paragraph 

90 to 94 above, the Commission does not consider it could accept an undertaking that is outside 

its legislative powers to enforce. 

96. Based on the reasons detailed in paragraphs 15 to 17 above and paragraphs 73 to 95 above in 

relation to the two review applications, the Commission is satisfied that it is appropriate to grant the 

Licensee's application to vary the category of its licence subject to the conditions in Appendix One. 

Section 157(5) LCR ACT 

97. The Commission acknowledges Mr Algie's request, on behalf of Dr Teasdale, in relation to section 

157(5) for concealment of personal information relating to the objectors in this matter. 

98. On the limited scope of submissions made by Mr Algie on section 157(5), together with the 

substantial history to this matter, including media reports and published VCAT proceedings, the 

Commission is not satisfied that it would be appropriate to exclude the objectors' details in this 

matter. 

99. That said, in writing these reasons, the Commission has not considered it appropriate to make 

reference to the residential address of any objector. 
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DECISION 

100. Having regard to the objects of the LCR Act, pursuant to sections 47(1), 49 and 157 above, the 

Commission has determined to vary the Original Decision by granting the Licensee's application to 

vary the category of its licence subject to the conditions set out in Appendix One. 

The preceding 100 paragraphs are a true copy of the Reasons for Decision of Ms Helen Versey, 

Deputy Chair, Ms Deirdre O'Donnell, Deputy Chair and Mr Des Powell AM, Commissioner. 
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Appendix One - Conditions for On-Premises Licence No. 32343153 

TYPE OF LICENCE 
This licence is an on-premises licence and authorises the licensee to supply liquor on the licensed premises for 
consumption on the licensed premises during the trading hours specified below. 

AMENITY 
The licensee will not cause or permit undue detriment to the amenity of the area to arise out of or in connection 
with the use of the premises where the supply and consumption of liquor occurs under this licence during or 
immediately after the trading hours authorised by this licence. 

The licensee shall ensure that the level of noise emitted from the licensed premises shall not exceed the 
permissible levels for entertainment noise as specified in the State of Environment Protection Policy (Control of 
Music noise from Public Premises) No. N-2. 

SPECIAL CONDITIONS 
When patron numbers exceed 100 patrons between the hours of 6pm and 9.30pm, one (1) crowd controller, 
registered under the Private Security Act 2004 is to be present at the premises until 30 minutes after closure. 

The supply of liquor in glass containers is prohibited. 

All staff engaged in the serving of liquor in the licensed area will have undertaken a Responsible Service of Alcohol 
course, within the preceding three years, approved by the VCGLR. 

Music played on the premises must not exceed background music level at any time. 

All music transmission and amplification equipment must be connected to a noise limiter. The noise limiter must 
be stored in a lockable metal case that is not accessible by another person, other than a qualified acoustic 
engineer or technician nominated by the licensee and approved in writing by the VCGLR. 

Any live musical entertainment must not be provided after 8pm and must not be provided for more than three 
hours in total in any one day. 

The licensee shall install and maintain a surveillance recording system able to clearly identify individuals, which 
shows time and date and provides continuous images of all entrances and exits, bars and entertainment/dance 
floor areas. The surveillance recording system must operate 30 minutes before the start of the entertainment 
being provided until 30 minutes after closure. A copy of the recorded images must be available upon request for 
immediate viewing or removal by Victoria Police, or a person authorised in writing by the VCGLR, or otherwise 
retained for at least 1 month. The positioning of cameras is to be to the satisfaction of the Licensing inspector. 

Signs, as described below, are to be displayed in all areas subject to camera surveillance. Such signs shall read : 
'For the safety and security of patrons and staff, this area is under electronic surveillance'. 

MAXIMUM PATRON CAPACITY 
150 patrons 

TRADING HOURS 
From 1 October to 1 April 
On any day 
From 2 April to 30 September 
Thursday to Sunday 

Between 12 noon and 9.30pm. 

Between 12 noon and 6pm. 
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