
 

 

DECISION AND REASONS FOR DECISION 

 

In the matter of an application under section 153 of the 

Liquor Control Reform Act 1998 by Loop 23 Pty Ltd for 

the internal review of a decision to refuse to grant an 

application to vary late night on-premises liquor licence 

no. 32269456, for the premises trading as Loop located 

19-23 Meyers Place, Melbourne.  

 

Commission:  Ms Helen Versey, Deputy Chair 

 Ms Danielle Huntersmith, Commissioner 

 Mr Andrew Scott, Commissioner 

 

     Appearances:  Mr David Leggatt as Counsel for the Applicant 

Mr Lee Konstantinidis as Counsel Assisting the Commission 

Date of decision: 7 August 2020  

Date of reasons: 7 August 2020 

Dates of hearing:  18 February 2020 and 2 April 2020 

Decision: The Commission affirms the decision of the Delegate and 

refuses to grant the application to vary the licence. 

 

Signed:     

   Helen Versey 

   Deputy Chair  



 
   

 
  
 

 

 

BACKGROUND 

The Original Application 

1. On 16 July 2019, an application was made to the Victorian Commission for Gambling and Liquor 

Regulation (the Commission) by Loop 23 Pty Ltd (the Licensee) to vary late night (on premises) 

liquor licence 32269456 (the Licence) with respect to the premises located at 19-23 Meyers 

Place, Melbourne trading as Loop (the Premises).  

2. The Premises consists of a ground floor area (Loop Project Space) and a rooftop area (Loop 
Rooftop), each with separate points of entry and egress, separate bars and kitchen areas, 

separate staff involved in the supply of liquor, separate crowd controllers and separate bathrooms. 

3. The Licence authorises the Licensee to supply liquor to up to 152 patrons in Loop Project Space 

during the following hours: 

Good Friday and ANZAC Day – Between 12 noon and 1 am the following morning 

On any other day – Between 7am and 7am the following morning except for the 

morning of ANZAC Day when trade must cease at 3am 

4. The Licence authorises the Licensee to supply liquor to up to 200 patrons in Loop Rooftop during 

the following hours: 

Indoor area (on any day) – Between 12 noon and 1 am the following morning 

Outdoor area (on any day) – Between 12 noon and 1 am the following morning 

5. The application to vary the Licence sought to extend the trading hours in relation to Loop Rooftop 

(the Original Application). The trading hours proposed by the Original Application were as 

follows:  

i. Good Friday and Anzac Day:  Between 12 noon and 1am the following morning. 

ii. On any other day: Between 12 noon and 3am the following morning. 

6. The Original Application included: 

(a) a completed application form to vary an existing licence or permit, dated 12 July 2019; 

(b) a copy of planning permit no. TP-2011-781/D dated 13 December 2019, approving the use 

of the rooftop area of the Premises as a ‘tavern’ and limiting the maximum number of 

patrons to 200; 
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(c) a report prepared by Clarity Acoustics for “the acoustic assessment for an extension of the 

rooftop patron area” of the Premises, dated 22 September 2017; 

(d) a statement of display dated 19 August 2019, declaring that the Original Application had 

been displayed between 20 July 2019 and 17 August 2019, by way of a public notice, in the 

manner required by the Commission; 

(e) an external area submission;  

(f) photographs of the external area; 

(g) a menu of food served in the rooftop area; 

(h) a submission regarding the Late Night Freeze Guidelines1; 

(i) an acoustic report prepared by Marshall Day Acoustics dated 17 March 2017 (the Marshall 
Day Report);  

(j) a ‘ground floor’ noise management plan, undated;  

(k) a completed late night liquor licence supplementary forms kit including: 

i. a completed venue submission form dated 12 July 2019;  

ii. a completed economic and social benefits form dated 12 July 2019; and 

iii. a venue management plan, relating to the rooftop area of the Premises, dated August 

2018; and 

(l) Correspondence between the Licensee and the Delegate, including a submission from the 

Licensee dated 19 September 2019, responding to the amenity-related objections. 

7. On 16 July 2019, a copy of the Original Application was served on the Chief Commissioner of 

Victoria Police (Victoria Police) in accordance with section 33(1) of the LCR Act. On 4 September 

2019, Victoria Police advised the Commission that it did not object to the grant of the Original 

Application.  

8. On 16 July 2019, a copy of the Original Application was also served on the City of Melbourne (the 
Council) in accordance with section 33(1) of the LCR Act. On 2 August 2019, the Council 

informed the Commission that it did not object to the grant of the Original Application.  

9. In response to displaying a public notice of the Original Application as referred to in paragraph 

6(d) above, two objections were received from persons residing nearby to the Premises (the 

                                                
1 The Late Night Freeze Guidelines or “the Guidelines” are detailed in paragraphs 22 to 23 below. 



 
   

 
  
 

 

 

Objectors). Both objections were made on grounds that granting the Original Application would 

be detrimental to the amenity of the area surrounding the Premises. These objections expressed 

concern with the possible increase in noise which might emanate from the Premises and patrons 

entering and exiting the Premises as a result of granting the Original Application, the possible 

increased incidence in antisocial behaviour in the area and the possibility that other licensed 

premises would also seek extended trading hours if the Original Application was granted. These 

objections also referred to the Licensee’s prior conduct of Loop Project Space as indicative of 

what amenity impacts might occur if the Original Application was granted.  

10. On 29 October 2019, the Delegate applied the Guidelines and refused to grant the Original 

Application on grounds that the Original Application would detract from the amenity of the area in 

which the Premises is situated.  

11. In arriving at this decision, the Delegate referred to the proximity of the Premises to residential 

dwellings and the concerns expressed by residents relating to the possible detriment to the 

amenity of the area represented by the Original Application, due in part to patrons exiting the 

Premises and lingering in the vicinity of the Premises in the early hours of the morning.  

The Review Application 

12. On 26 November 2019, the Licensee applied for an internal review of the Original Decision (the 

Review Application).  

13. The Review Application form stated that the Licensee did not appreciate the significance that the 

Delegate would place on the proposed seating arrangements for Loop Rooftop, and that they 

wished to provide a diagram illustrating the seating capacity of Loop Rooftop to show that seating 

was available for approximately 75% of patrons.  

14. On the application form, the Licensee also referred to the decision of the Commission in Open 

Door Pub Co. Pty Ltd at Duke of Wellington2 in which the Guidelines were deemed to be 

substantially satisfied. 

15. The Objectors to the Original Application maintained their objection with respect to the Review 

Application.  

16. A number of local residents who did not object to the Original Application wished to object to the 

grant of the Review Application. While these objections were not made in accordance with the 

                                                
2 Open Door Pub Co. Pty Ltd at Duke of Wellington Hotel premises (Liquor-internal review) [2015] VCGLR 46 (10 December 
2015). 



 
   

 
  
 

 

 

LCR Act, the Commission considered submissions from these residents as information relevant 

to the determination of the Review Application. 

LEGISLATION AND THE TASK BEFORE THE COMMISSION 

The Commission’s internal review power 

17. Division 2 of Part 9 of the LCR Act governs internal review applications. The Original Application 

was an application for variation under section 29(1) of the LCR Act and section 152 of the LCR 

Act provides that the decision to refuse the Original Application is a reviewable decision, and 

that the Licensee is eligible to apply for the review of that decision.  

18. The Review Application was made under section 153 of the LCR Act, within 28 days by an 

eligible person. 

19. Pursuant to section 157(1), the specific task for the Commission with respect to the Review 

Application is to make a fresh decision that: 

(a) affirms or varies the reviewable decision; or  

(b) sets aside the reviewable decision and substitutes another decision that the Commission 

on review considers appropriate.3 

20. Under the LCR Act, an application for a renewable limited licence may be contested or 

uncontested. Pursuant to section 3(1), a contested application is: 

an application for the grant, variation, transfer or relocation of a licence or BYO permit in respect of which 

any objections are received under Division 5 of Part 2 within the period set out in that Division for those 

objections (or that period as extended under section 174) ...4  

21. As local residents objected to the grant of the Original Application, the Original Application was 

contested and the Review Application remains contested by local residents. Section 47(2) of the 

LCR Act states that the Commission may refuse to grant a contested application on any of the 

grounds set out in section 44(2) of the LCR Act. 

22. Upon review, the Commission stands in the shoes of the original decision-maker and, in respect 

of a contested application, must either:  

                                                
1 Sections 4(2) and 157(2) to (5) of the LCR Act and section 25(3) of the VCGLR Act further prescribe how the Commission is 
to undertake internal reviews. 
4 Conversely, an “uncontested application” is defined in section 3(1) as being “an application for the grant, variation, transfer 
or relocatfion of a licence or BYO permit in respect of which no objection is received under Division 5 of Part 2 within the period 
set out in that Division for that objection (or that period as extended under section 174). 

http://www8.austlii.edu.au/cgi-bin/viewdoc/au/legis/vic/consol_act/lcra1998266/s3.html#byo_permit
http://www8.austlii.edu.au/cgi-bin/viewdoc/au/legis/vic/consol_act/lcra1998266/s174.html


 
   

 
  
 

 

 

(a) grant the Review Application (and may do so subject to conditions);5 or 

(b) refuse to grant the Review Application.6  

The Ministerial Guidelines 

23. On 29 June 2019, the Minister for Consumer Affairs, Gaming and Liquor Regulation made 

guidelines pursuant to section 5 of the VCGLR Act (the Guidelines).7 The Guidelines apply to 

applications for the grant, relocation or variation of a general, on-premises, packaged liquor, late 

night (general, on-premises and packaged liquor), limited (temporary and renewable) and major 

event licence, and a BYO permit.  

24. The Guidelines further state: 

A.  It is the policy of the Victorian Government that no new liquor licence or BYO permit shall be 

granted, or existing liquor licence or BYO permit relocated or varied by the commission to allow 

the supply of liquor after 1.00 am in the inner Melbourne municipalities, except where the 

commission is satisfied that:  

(1) the premises is, or will be, used as:  

a. an accommodation hotel, being a hotel whose primary purpose is providing 

accommodation and where the supply of alcohol is ancillary to that purpose; or  

b. a venue that supplies liquor for consumption on the premises provided that food is 

available at the venue at all times when alcohol can be supplied; and  

(2) the applicant can satisfy the commission that:  

(a)  it has in place, or will put in place, a Venue Management Plan in the form required by the 

commission; and  

(b) the  economic and social benefit of granting the licence or permit will  outweigh the impact 

of the licence or permit on alcohol misuse and abuse and community amenity; and  

(c) the patron capacity of the premises or proposed premises does not, or will not, exceed 200 

persons. 

Exercising the internal review power 

25. Section 9 of the Victorian Commission for Gambling and Liquor Regulation Act 2011 (VCGLR 
Act) requires the Commission, in exercising its internal review function, to have regard to the 

objects of the LCR Act and any decision-making guidelines issued by the Minister under section 5 

                                                
5 LCR Act, sections 44, 49 and 157. 
6 LCR Act, section 44 and 157. 
7 Decision-Making Guidelines No. S 278, Saturday 29 June 2019. 



 
   

 
  
 

 

 

of the VCGLR Act.8 The Guidelines were made by the Minister for Consumer Affairs, Gaming and 

Liquor Regulation pursuant to section 5 of the VCGLR Act on 29 June 2019. 

26. The objects of the LCR Act are set out in section 4(1): 

The objects of this Act are— 

(a) to contribute to minimising harm arising from the misuse and abuse of alcohol, including 

by— 

(i) providing adequate controls over the supply and consumption of liquor; and 

(ii) ensuring as far as practicable that the supply of liquor contributes to, and does 

not detract from, the amenity of community life; and 

(iii) restricting the supply of certain other alcoholic products; and 

(iv) encouraging a culture of responsible consumption of alcohol and reducing risky 

drinking of alcohol and its impact on the community; and 

(b) to facilitate the development of a diversity of licensed facilities reflecting community 

expectations; and 

(c) to contribute to the responsible development of the liquor, licensed hospitality and live 

music industries; and 

(d) to regulate licensed premises that provide sexually explicit entertainment. 

27. Section 4(2) of the LCR Act provides further that: 

It is the intention of Parliament that every power, authority, discretion, jurisdiction and duty 

conferred or imposed by this Act must be exercised and performed with due regard to harm 

minimisation and the risks associated with the misuse and abuse of alcohol.9 

28. In exercising the internal review power, the Commission: 

(a) must consider all the information, material and evidence before the original decision 

maker;10  

(b) may consider further information or evidence;11 and  

(c) may, in respect of contested applications on review, have regard to any matter the 

Commission considers relevant, make any enquiries the Commission considers 

appropriate and must give the Applicant and each objector a reasonable opportunity to be 

heard.12 

                                                
8 VCGLR Act, sections 9(3) and (4).  
9 See further Kordister Pty Ltd v Director of Liquor Licensing [2012] VSCA 325, which confirms that harm minimisation is the 
primary regulatory object of the LCR Act and therefore the primary consideration in liquor licensing decisions (although not to 
the exclusion of the other objects). 
10 LCR Act, section 157(2). 
11 LCR Act, section 157(3). 
12 LCR Act, section 47(3)(c).  



 
   

 
  
 

 

 

29. Under section 49 of the LCR Act, the Commission may impose any condition it thinks fit on the 

grant of an application. 

30. Under section 47(2) a contested application may be refused on any of the grounds set out in 

section 44(2). However, these grounds are not exhaustive and a determination of a contested 

application is to be ultimately made pursuant to sections 47(1) and 157(1) at the discretion of 

the Commission, with reference to the objects of the LCR Act. 

31. Section 44(2)(b) of the LCR Act states that the Commission may refuse to grant the Review 

Application on various grounds including, amongst others, that: 

(a) the granting of the application would detract from or be detrimental to the amenity of the 

area in which the Premises to which the application relates are situated; or 

(b) the granting of the application would be conducive to or encourage the misuse or abuse of 

alcohol. 

Conduct of an inquiry  

32. Section 34 of the VCGLR Act provides that, subject to that Act, gambling legislation or liquor 

legislation, the Commission may conduct an inquiry in any manner it considers appropriate. 

Relevant provisions governing the conduct of an inquiry by the Commission in this matter include: 

(a) section 33 of the VCGLR Act, which provides, inter alia: 

“(1) The Commission may conduct an inquiry for the purposes of performing its functions or 

duties, or exercising its powers under this Act, gambling legislation or liquor legislation. 

… 

(3) When conducting an inquiry for the purposes of performing its functions under 

section 9(1)(a), (b), (c) or (d) the Commission is taken to be a board appointed by the 

Governor in Council and Division 5 of Part I (including section 21A) of the Evidence 

(Miscellaneous Provisions) Act 1958, as in force immediately before the repeal of that 

Division, applies accordingly.” 

(b) section 25(3) of the VCGLR Act, which provides: 

“In performing a function or duty the Commission— 

(a) except when exercising a power under Division 5 of Part I of the Evidence 

(Miscellaneous Provisions) Act 1958, is not bound by the rules of evidence but may 

inform itself in any way it thinks fit; 

(b) is bound by the rules of natural justice." 



 
   

 
  
 

 

 

MATERIAL BEFORE THE COMMISSION  

33. The Commission on review had before it and considered all material before the Delegate, which 

included all the materials referred to in subparagraphs 6(a) to 6(l) above. 

34. The Commission also had objections and information received from local residents, and 

supporting documentation including:  

(a) A submission in opposition to the Review Application by a tenant of 25 Windsor Place 

dated 15 February 2020, made out of time to be considered as an objection under the 

LCR Act, but considered by the Commission as information relevant to the Review 

Application;   

(b) A submission from another resident of 25 Windsor Place date 7 February 2020, made out 

of time to be considered as an objection under the LCR Act, but considered by the 

Commission as information relevant to the Review Application;    

(c) a noise assessment of the music noise impacts associated with the Premises conducted 

by Watson Moss Growcott Acoustics prepared on behalf of the Council, dated May 2016, 

relating to the period between Saturday, 21 May and Tuesday 24 May 2016; and 

(d) miscellaneous media extracts, correspondence and photographs.  

35. The Commission also had submissions in support of the Review Application from the Licensee 

dated 26 November 2019. These submissions invited the Commission to grant an application to 

extend the Licensee’s hours of licensed until 3:00am on Saturday and Sunday mornings only, if 

it did not consider it appropriate to do so for every day of the week. 

36. Prior to the hearing, the Commission received a Pre-hearing Inspection and Compliance Report 

(the Compliance Report) from the VCGLR dated 13 February 2020. 

37. At the hearing, the Licensee provided the Commission with a record of complaints received by 

the Premises from local residents.  

38. Following the hearing the Commission received closing submissions on behalf of the Licensee 

dated 12 May 2020. These submissions stated that the Licensee would be prepared to accept 

an extension to trading hours until 3:00am on Saturday and Sunday mornings only.  

Public Hearing 

39. A two-day public hearing took place on 18 February 2020 and 2 April 2020 (the Hearing). 

40. On the first day of the Hearing, Adam Bunny, one of three directors of the Licensee, gave 

evidence. His evidence included statements to the effect that: 

(a) he was an experienced artist and outlined his vision for Loop, which was in summary, to 

set up a project art space in Melbourne; 

(b) Loop Project Space operates at a considerable loss, in part due to high rent and 



 
   

 
  
 

 

 

remuneration for curators and other assistants; 

(c) while Loop Project Space operates under a 24-hour licence, the latest it is generally open 

is until 4am on Sunday morning; 

(d) the maximum number of patrons present in Loop Project Space is usually approximately 

100;13 

(e) Loop Project Space and Loop Rooftop are totally distinct venues with separate entrances 

and exits. Loop Rooftop is not accessible from the ground floor and the front access 

points were approximately 10 metres apart between the venues; 

(f) the only common feature between Loop Project Space and Loop Rooftop is that they 

operate under a single proprietary limited company, but are otherwise operationally 

separate; 

(g) although Loop Project Space and Loop Rooftop are operationally separate, the Applicant 

has the capability to serve meals prepared in the kitchen associated with Loop Project 

Space at Loop Rooftop if there is demand; 

(h) staff rosters for Loop Project Space and Loop Rooftop are completely separate, though 

staff might work across venues in exceptional circumstances; 

(i) the Original Application and Review Application were made to support and subsidise Loop 

Project Space through additional income generated by Loop Rooftop’s extended licensed 

hours of supply;  

(j) some works were done to Loop Project Space in 2016 to attenuate sound emitted from 

Loop Project Space. This included an airlock ‘double-entrance’, window glazing and the 

installation of fibro-cement panelling to an aggregate cost of over $150,000. The noise 

limiter had also been recalibrated, restricting bass emissions in the 63 to 125 hertz range;  

(k) in response to the written objections with respect to noise created by Loop staff, staff are 

not permitted to smoke in Meyers Place after closure and this rule had been in place for 

between six and 12 months.  

(l) staff are generally instructed not to disturb the amenity of the area while outside the 

Premises, but he did not specifically mention any of the relevant policies or rules 

implemented to achieve this; and 

(m) while he is aware that one or two nearby residents had made complaints with respect to 

Loop Project Space, he does not believe that any complaints were made with respect to 

the conduct of Loop Rooftop. 

41. On the second day of the hearing, the first of the objectors gave evidence. He stated that he 

                                                
13 The Licence permits a maximum patron capacity of 152 for Loop Project Space. 



 
   

 
  
 

 

 

resides in one of the apartments at 25 Windsor Place and he gave evidence to the Commission 

that: 

(a) his bedroom faces Loop Rooftop; 

(b) he objects to late-night premises in the area generally; 

(c) he is concerned that granting the Review Application will set a precedent for other 

licensed premises in the area to seek to trade after 1:00am; 

(d) not all noise in the area has been created by the Licensee and he had also complained in 

relation to the noise emitted from other premises;  

(e) he is particularly unsatisfied with Loop’s complaint system compared with other licensed 

premises in the area. He said that Loop’s complaint system – consisting of a phone 

number to call or text – is not effective. He further indicated that Loop staff often 

dismissed his complaints, whereas other Premises would respond by controlling their 

noise; 

(f) he has been able to hear patrons screaming and an echo-like sound in the area since 

Loop Rooftop commenced operating;  

(g) he believes that as the Licensee is privately owned, its shareholders should bear the costs 

of any operational loss associated with running Loop Project Space; and  

(h) he can sometimes hear music until 2:00am.  

42. On the second day of hearing, a second objector told the Commission that: 

(a) he has lived in the area for approximately 14 years, during which he has witnessed the 

amenity of the area change. He referred to “the old Palace Metro days” when hundreds of 

inebriated persons would disturb the amenity of the area following the closure of licensed 

venues at around 3:00am and mentioned that things have improved since that venue 

ceased operating;  

(b) in addition to opposing the Review Application specifically, he opposes licensed venues 

trading in the area after 3:00am generally and is worried that the approval of the Review 

Application will create a “slippery slope”, with other venues also seeking to trade later;  

(c) his objection is focussed on staff loitering in the area following the closure of the 

Premises, and stated that this noise travels to his bedroom from which it was audible; 

(d) on one occasion he had sent three texts to the Applicant’s phone number used for 

receiving complaints about noise, but he did not receive a response until several days 

later from Mr Bunny; 

(e) while he had previously indicated that permitting Loop Rooftop to supply liquor until 

3:00am on the morning following Friday and Saturday nights may constitute an acceptable 

compromise, his view had shifted between the date of making his objection and the date 



 
   

 
  
 

 

 

of the Hearing, and he now opposes any extension to the trading hours of Loop Rooftop; 

and 

(f) he can hear the patrons of the rooftop area of the Madame Brussels premises14 more 

clearly than the murmurings of Loop Rooftop’s patrons. 

43. A third person sought to object to the Review Application but did not make his objection within 

time. However, he was permitted to provide information with respect to the Review Application 

and gave evidence to the Commission that: 

(a) he has no confidence in the Licensee to control the noise created by its patrons or staff; 

(b) he does not believe that the Review Application represents any benefit to local residents 

or businesses; 

(c) he is concerned about the effects of patrons spilling out onto the street, which he 

specifically referred to as noise, drug use and public urination; 

(d) he had worked with Mr Bunny to improve rubbish collection in the street on occasion and 

is willing to work with businesses in the area to improve amenity; 

(e) he has approached the Council to ascertain whether the Licensee requires an enclosed 

rooftop to prevent sound leakage; and 

(f) he is concerned that the approval of the Review Application could set a precedent for 

other licensed venues in the area; 

44. A final person sought to provide information with respect to the Review Application and was 

permitted to give evidence at the hearing. She indicated that:  

(a) she has never lived in her property which was near to the Premises since purchasing it in 

2012; 

(b) her long-term tenant (who provided the written submission referred to in paragraph 34(a) 

above)  had recently given notice to vacate due (in part) to the noise levels in the area; 

and 

(c) she is not able to provide first-hand information about how the amenity of the area has 

been affected by the Licensee, and therefore how granting the Review Application might 

detrimentally affect the amenity of the area.  

 

  

                                                
14 it is noted that the liquor licence held by Madame Brussels only permits liquor to be supplied until 1:00am. 



 
   

 
  
 

 

 

ISSUES FOR DETERMINATION 

The Guidelines 

45. As referred to in paragraph 25 above, in determining the Review Application, the Commission 

must have regard to the Guidelines. 

46. In the Licensee’s closing submissions, it was submitted that the Duke of Wellington Hotel15 and 

the Premises are similar venues, and that the Commission ought to consider that the Applicant 

similarly satisfies the Guidelines on grounds that: 

(a) food is available at Loop Rooftop at all times that liquor is supplied; 

(b) while the patron capacity of the entire combined Premises could exceed 200, Loop Project 

Space and Loop Rooftop are separate and distinct from each other in both a physical and 

operational sense;  

(c) the Licensee has provided the Commission with a venue management plan which includes 

a responsible and effective management strategy with respect to matters including noise 

control; and 

(d) the Review Application represents an economic and social benefit with respect to the 

additional hours sought, and that this benefit flows from the additional supply contracts, 

rostered staff and tourist expenditure which will be generated if the Review Application is 

granted.  

47. The Commission generally accepts the submissions of the Licensee with respect to some aspects 

of the Guidelines. For example, the Commission accepts that food would be available at all times 

when liquor is proposed to be supplied and that a venue management plan has been provided. 

However, clause 2(c) of the Guidelines requires that the patron capacity of the Premises does 

not, or will not, exceed 200 patrons, while the maximum patron capacity authorised by the Licence 

is 352.  

48. The Commission notes Licensee’s submissions relating to the Commission’s decision in the Duke 

of Wellington application.16 While there are some similarities between the Review Application and 

that matter, there are also two main differences: 

(a) in the Duke of Wellington application, the patron capacity of that premises would not exceed 

200 patrons between 1:00am and 3:00am, as the remainder of the premises closed at 1am. 

                                                
15 As referred to in paragraph 14 above. 
16 Ibid. 
 



 
   

 
  
 

 

 

In contrast, the Licensee is not proposing to close Loop Project Space at 1:00am and the 

Licensee would be able to continue to operate both Loop Project Space and Loop Rooftop 

under the Licence, so that the combined patron capacity would be capable of exceeding 

200 patrons (in fact, it could be up to 352) between 1:00am and 3:00am, if the Review 

Application were granted; and 

(b) the Duke of Wellington application sought additional trading hours in relation to what was 

predominantly a relatively formal dining setting whereas the service of food in a dining 

setting is not the primary focus of Loop Rooftop. 

49. Therefore, the Commission is not satisfied that clause 2(c) of the Guidelines, as set out in 

paragraph 24 above, has been met.  

Amenity 

50. The Commission notes that two objections were received with respect to the Original 

Application and Review Application on grounds of amenity. Several other persons wished to 

submit objections on grounds of amenity outside of the time permitted by the LCR Act, however 

the Commission exercised its discretion pursuant to subsection 47(3)(a) of the LCR Act to have 

regard to information provided by those persons. 

51. In summary, the Licensee’s position is that most of the complaints made with respect to amenity 

have been made by a single objector who opposes the Licensee’s activities broadly, rather than 

specifying how the Review Application will have a detrimental impact on the amenity of the area 

in which the Premises is situated. 

52. The Commission notes that the nearest residential dwellings to the Premises are approximately 

30 metres east at 25 Windsor Place. The Commission notes that there are additional residential 

dwellings along Bourke Street approximately 65 metres north of the Premises, and further 

accommodation on Little Collins Street approximately 35 metres south of the Premises. 

53. Objections to the Review Application and evidence given at the hearing have only been 

received from residents and landlords of 25 Windsor Place. The Premises and 25 Windsor 

Place are separated by a road (Meyers Place) and a row of buildings. While there are other 

licensed premises in the vicinity of the Premises about which the Objectors have expressed 

concern, these are further away from 25 Windsor Place.  

54. The evidence referred to in paragraphs 39 to 44 does not definitively indicate whether Loop 

Rooftop rather than Loop Project Space is specifically responsible for noise being heard by 

residents or the extent to which other licensed premises are responsible for noise which is 

audible at 25 Windsor Place. The Compliance Report stated that the Premises had been subject 



 
   

 
  
 

 

 

to ongoing noise complaints from various residents from Windsor Place since February 2011 

and that while complaints generally relate to bass frequency generated from music on the 

ground floor, complaints have also referred to noise from Loop Rooftop as well as patron noise 

from Meyers Place in front of the Premises. The Compliance Report also stated that residents 

reported noise issues with neighbouring venues. 

55. While the State Environment Protection Policy (SEPP N-2) does not apply to patron noise, the 

Marshall Day Report included design targets for assessing the noise caused by patron voices. 

The Marshall Day Report predicted that 220 patrons on Loop Rooftop would create 51dB of 

noise when measured from 25 Windsor Place.  

56. However, the Commission notes that Loop Rooftop is not an enclosed space and while the 

noise impact assessment undertaken by Marshall Day Acoustics simulated patron noise at a 

predetermined level,  the report acknowledged that the noise from patron areas associated with 

licensed venues is (and in this particular case presumably would be) highly variable depending 

on a wide range of factors.  Further, it stated that even a simplified method of assessing noise 

from the proposed external areas at what it described as “design equivalent sound power level” 

rested on certain assumptions holding true (such as that one-third of patrons would be speaking 

at any one time).  Accordingly, the Marshall Day Report was unable to accurately predict the 

actual level of patron noise and did not address what noise patrons leaving the Premises might 

cause nearby residents to experience. 

57. While the Marshall Day Report provides information relevant to the Commission, based upon 

the materials before the Commission, including the evidence and submissions of residents who 

oppose the Review Application and the fact that Loop Rooftop is not an enclosed space, the 

Commission ultimately considers that granting the Review Application may cause additional 

disturbance to the nearby residents. 

58. The Commission is not satisfied that the noise associated with patrons leaving Loop Rooftop or 

loitering in the area after leaving the Premises at 3:00am would not cause detriment to the 

amenity of the area surrounding the Premises, nor is the Commission satisfied that the Licensee 

has an adequate strategy to control noise caused by these patrons after 3:00am. The 

Commission also considers relevant the evidence referred to in paragraph 41(e), indicating that 

noise complaints have not always been adequately addressed or resolved by the Licensee in 

past years. The Commission also considers that the evidence in paragraph 41(f) indicates that 

noise tends to echo in the area. 



 
   

 
  
 

 

 

59. In light of the above, the Commission considers that granting the Review Application would 

detract from or be detrimental to the area in which the Premises is situated. 

Misuse and abuse of alcohol 

60. The Commission may refuse to grant an application on grounds that it would be conducive to or 

encourage the misuse or abuse of alcohol.17 

61. The Commission notes that while the grant of any liquor licence represents some possibility of 

an increased incidence of the misuse and abuse of alcohol, any increased likelihood of this 

occurring as a result of granting the Review Application would be marginal given that the 

Review Application merely seeks an extension of trading hours from 1:00am to 3:00am.  

62. The evidence before the Commission does not suggest that granting the Review Application 

would encourage the misuse and abuse of alcohol insofar as it relates to the excessive or 

irresponsible consumption of alcohol. In reaching this view, the Commission has considered that 

that Loop Rooftop is primarily a sit-down venue which will not change as a result of granting the 

Review Application and that Victoria Police did not object to the Review Application.  

Discretion to grant or refuse the licence 

63. Having considered all the evidence and submissions made by the Licensee and the parties who 

opposed the Review Application, the Commission considers that granting the Review Application 

would detract from or be detriment to the amenity of the area in which the Premises is situated, 

and refuses the application pursuant to section 44(2)(b) of the LCR Act. 

64. In any event and as discussed above, the Commission also considers that the Guidelines apply 

and that the patron capacity of the premises could exceed 200 patrons if the Review Application 

were granted, which would be contrary to the Guidelines. Even if the Commission did not consider 

section 44(2)(b) to be a ground for refusal, the Commission’s consideration of the Review 

Application against the Guidelines would likely lead to an exercise of its discretion to refuse the 

Review Application.  

65. However as indicated above, the Commission refuses to grant the Review Application on grounds 

of amenity, pursuant to 44(2)(b)(i) of the LCR Act. 

                                                
17 See LCR Act, section 44(2)(b)(ii). 



 
   

 
  
 

 

 

DECISION 

66. The Commission has determined to affirm the decision of the Delegate and refuse to grant the 

Review Application.   

The preceding sixty-six (66) paragraphs are a true copy of the Reasons for Decision of Ms Helen 
Versey, Deputy Chair, Ms Danielle Huntersmith, Commissioner, and Mr Andrew Scott, 
Commissioner. 

 


